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POWER OF INTERSTATE COMMERCE 
COMMISSION TO CONTROL INTRA- 
STATE RATES. 


The rejoicing of those of the Gover- 
nors, who met to protest against the rul- 
ing of Judge Sanborn in the Minnesota 
rate cases, over his being reversed by the 
Supreme Court, seems after all to have 
been a rejoicing over an inconsequential 
thing. Now the Supreme Court goes 
far beyond anything that it was at all 
necessary for Judge Sanborn to decide. 
Shreveport Rate Cases (decision handed 
down June 8, 1914.) 


In spite of the elaborate argument of 
Mr. Justice Hughes in the Minnesota 
Rate Cases, we ascertain by the Shreve- 
port Rates Cases that there was nothing 
but an attempt by a court to invade a 
field of regulation in the jurisdiction of 
the Interstate Commerce Commission. 
The powers vested by Congress in this 
Commission, the proviso in the Com- 
merce Act to the contrary notwithstand- 
ing, seem to us, under the Shreveport 
Rates Cases, to cover every sort of 
transportation purely intra-state in char- 
acter, as in the judgment of the commis-- 
sion may molest or hinder interstate 
commerce. 

The proviso of which we speak, says: 
“Provided, however, that the provisions 
of this act shall not apply to the trans- 
portation of passengers or property, or 
to the receiving, delivering, storage or 
handling of property, wholly within one 
state and not shipped to or from a foreign 
country from or to any state or territory 
as aforesaid.” 

Mr. Justice Hughes argues, and with 
him all agree except Justices Lurton and 
Pitney, that, while the Commerce Act did 
hot authorize the commission to pre- 
scribe intrastate rates, it may put a veto 





on any such rates as interfere with inter- 
state rates. It seems there is the differ- 
ence between tweedledum and tweedle- 
dee to say that, while the commission has 
no power to fix an intrastate rate, it may 
veto any rate, great or small, that a state 
commission may fix. By this veto pow- 
er every state commission rate is but 
provisional and scarcely should it be sub- 
ject to objection as being confiscatory. 


And right here, as all charge for car- 
riage within state borders is under per- 
mission of the Interstate Commerce Com- 
mission, no plea of confiscatory rate 
should be entertained. All transporta- 
tion charges have relation to interstate 
commerce and this relation makes the 
very doing of business a privilege upon 
such terms as the commission empowered 
to protect this commerce may see fit to 
impose. If a carrier cannot do business 
under a rate the commission may ap- 
prove, he has the privilege to quit try- 
ing. 

This veto power of the commission 
would seem to go beyond the mere pow- 
er to reject a rate a state commission 
fixes for a railroad or boat line. Its 
limit being to prevent interference with 
an interstate carrier in its “close and sub- 
stantial relation to interstate commerce,” 
there seems even no reason for its veto 
on rates to be confined to those a state 
commission fixes, nor that such rates shall 
be charged by common carriers. The pro- 
viso does not speak of common carriers 
or of rates by a state commission but of 
“transportation of passengers or proper- 
ty,” and it was deemed effective only in 
preventing the Interstate Commerce 
Commission from fixing, and not from 
vetoing, intrastate rates. 


The proviso does speak, however, of 
“receiving, delivering, storage or hand- 
ling of property wholly within one 
state,” and we take it that there is the 
same veto power as to this that there 
is as to transportation. 
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But the proviso may not necessarily 
limit the control of the Commission over 
what may be deemed by the Commission 
to interfere with the “close and substan- 
tial relation” of an interstate carrier to 
commerce between the states. There may 
be an inference merely that this is as far 
as Congress intended to vest power in 
the commission. 


Taking it, then, that common carriers 
—not necessarily by railway may be su- 
pervised, though operating entirely with- 
in state lines, as to transportation of pas- 
sengers and property and the receiving, 
delivering, storage and handling of the 
latter, then what is the use, at all, for state 
commissions? ‘They can take no ‘action 
of a conclusive nature. All of their regu- 
lations are under the dominance of the 
Interstate Commerce Commission. The 
carriers themselves may as well be left 
to fix their own rates for transportation 
and their charges for handling property 
and submit them to the Interstate Com- 
merce Commission for approval. What 
is the use of bites at a 
cherry?” 


taking “two 


If this course jis pursued state commis- 
sion rates no more may provoke the ob- 
servation that: “Wherever the interstate 
and intrastate transactions are so re- 
lated that the government of the one 
involves the control of the other, it is 
Congress, and not the states, that is en- 
tited to prescribe the final and dominant 
rule, for otherwise Congress would be 
denied the exercise of its constitutional 
authority, and the states, and not the na- 
tion, would be supreme in the national 
field.” 


If it is to be “in the national field” for 
a carrier’s rate to interfere with inter- 
state commerce, though its commission 
cannot fix that rate, why need the state 
“butt in” at all? Let the whole thing 
be as with anything else getting into “the 
national field.” If we are going to have 
supreme bureaucratic regulation by the 








nation over rates, there is a pretty fight 
into which the states need not enter, to 
make “confusion worse confounded.” 


We confidently expect that under the 
ruling of the Shreveport Rates Cases the 
railroads, which have had a two cent rate 
imposed on them, will apply to the In- 
terstate Commerce Commission and 
point out that this interferes with “the 
dominant rule” of Congress. A fortunate 
thing, however, seems to result in all rate 
cases going, not to the courts, but to the 
Interstate Commerce Commission. 








NOTES OF IMPORTANT DECISIONS. 





COMITY—ENFORCEMENT IN ANOTHER 
STATE OF STIPULATION IN CONTRACT 
OPPOSED TO ITS POLICY.—The rule is fa- 
miliar that contracts valid where made will 
be or not enforced in another state according- 
ly as or not they are opposed to its policy. 
But what is the rule as to a stipulation ina 
contract against its enforcement in a court, 
unless certain conditions are complied with, 
which stipulation is recognized as valid at 
the place where the contract is made but con- 
trary to policy in another state? The New 
York Court of Appeals decides this interesting 
question. Meacham v. Jamestown, Franklin 
& Clearfield R. Co., 51 N. Y. Law Journal 973, 
105 N. E. —. 

The facts of this case show that a contract 
to be performed in Pennsylvania, entered into 
in Ohio, provided that all disputes arising out 
of the contract should be settled by arbitra 
tion, to the exclusion of the courts, which 
provision is recognized by, Pennsylvania courts 
as valid. In New York, where the provision 
is regarded as opposed to its policy, an action 
was brought upon the contract and it Was 
ruled, reversing lower courts, that the suit 
could be entertained. 


The court in arguing, said: “Building com 
tracts are made in New York to be performed 
all over the United States. If the judgment 
of the court below is to stand, jurisdiction 
over controversies arising under such col 
tracts may be withdrawn from our courts and 
the litigation remitted to arbitrators in dis 
tant states. The presence of the parties here, 
the ownership of property in this jurisdiction, 
these and other circumstances may make fe 
sort to our courts essential to the attainment 
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If jurisdiction is to be ousted by 
contract, we must submit to the failure of 
justice that may result from these and other 
causes. * * * The jurisdiction of our courts 
jg established by law and is not to be dis- 
missed any more than it is to be increased by 
the convenience of the parties.” 

The chief justice dissented from the opinion, 
and it seems that the New York court labors 


‘somewhat in thus getting rid of an intimate 


part of the contract, so far as the place of 
performance is concerned, for thus it seems 
to us is this provision. Had it been inserted 
as a New York contract, it seems to us it 
would not have been regarded in Pennsylvania, 
though such state would enforce it as to con- 
tracts there made. If it is a legal provision 
where made, it will be enforced or not else- 
where, but once it gets into a contract as valid, 
we do not see how it can be put out. The 
court of another state merely may say it is 
contrary to our policy, but such court cannot 
cut it out root and branch. 





APPEAL AND ERROR—DISPOSITION OF 
A CAUSE WITHOUT ANY SPECIFIC RUL- 
ING OF LAW.—Some Missouri cases, as de- 
cided by its Supreme Court en banc are dif- 
ficult to work out, so far as their decision of 
any points by a majority view are concerned. 
As for example see State, ex. rel., v. Rey- 
nods, 165 S. W. 729, where five of the court 
held that certiorari might issue—two that it 
could not and two of the five only that it 
should not issue in the particular case, and 
three of the five that it should. Here it took 
the votes of the two who held there was no 
right of certiorari to dispose of the case. 

But this is not quite so bad as the case of 
Heller v. Lutz, 164 S. W. 123, where there 
Was an affirmance by the same court by three 
of the seven members of the court, agreeing to 
the opinion and four agreeing merely to the 
result, two of these specially concurring in 
one paragraph. And yet this opinion is pub- 
lished as announcing propositions of law de- 
clared by the court. If less than a majority 
concur in an opinion and the rest merely con- 
cur in the result, it were far better it seems 
to us for a case to be affirmed without opin- 
ion, as such an opinion stands for nothing 
but confusion in citation as a precedent, no 
principle having been declared by a majority. 

Take the case of Wingfield v. Wabash Co., 
166 S. W. 1033, and there seems a more la- 
Mentable mix up still. In this case there 
Was reversal, six judges sitting and three con- 
tur, and three concur in the result. One would 
Suppose such a case could announce no ruling 





which would guide the trial court on a new 
trial. Fortunately, however, two of the judges, 
who concur in the result, dissent from the 
three who concur, in going further than they 
go. 

The three cases above alluded to display the 
combative energy of the judges in writing 
opinions and yet the results are practically 
useless in legal literature. It is no wonder 
that Missouri lawyers are complaining of ever- 
lasting opinions darkening the firmament of 
the law in that state. If the whole bench had 
been brought to book in consultation to for- 
mulate, in syllabus form, principles that should 
govern these cases, they either could do this 
or affirm because they could not, and write no 
opinion at all. When a case is affirmed by a 
divided court it is usual to write no opinion 
at all. These three cases take up 22 pages of 
fine print and yet decide practically nothing, 
the first relying on previous late decisions, as 
to the only principle involved. 

In the list of cursory legal literature in 
Missouri are opinions by Missouri Courts of 
Appeals on which a quietus has been placed 
by dissent. This carries such cases to the 
Supreme Court, where they are really and 
finally decided. For an illustration of pains- 
taking care in an evanescent result of this sort, 
we refer to State, ex rel., Lashly v. Wurdeman, 
166 S. W. 348, 362. 

CONTRACT—BREACH OF BY BANK TO 
MAKE EXCESSIVE LOAN.—The case of Wold 
v. Wheelon, 147 N. W. 402, decided by North 
Dakota Supreme Court, shows there was an 
action for damages against a bank for its 
failure to make to plaintiff a loan wherewith 
he could redeem from foreclosure sale by a 
certain date. 

The court starts out its opinion by asking: 
“Can there be a recovery of damages for the 
violation of a contract, the execution of which 
would constitute the commission of a crime by 
the officers of the defendant?” 

It premises its conclusion by saying that: 
“The paintiff was charged with knowledge of 
the limitation of the amount which the bank 
could loan to one person.” In this case the 
amount agreed to be loaned was $4,000, when 
the most that could be loaned to any one per- 
son was $1,800. 

It was said the plaintiff was compelled in 
making out his case to “disclose the illegality 
of the act on which his contract rests and on 
which he relies for recovery,” and therefore 
it must fail. All of this seems sound, but it is 
against the rule that a contract prima facie in 
the line of a corporation’s power is like a con- 
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tract with an individual and a customer of a 
bank is not supposed to go into inquiries as to 
whether or not its officers would be violating 
law in performing it. The punishment is di- 
rected at the officers, who make such a loan 
and seemingly exhausts itself in this direction. 








THE UNWRITTEN LAW. — EARLI- 
EST EXAMPLES. 





To the Editor of the Central Law Journal: 

What we term the “unwritten law” has, 
no doubt, existed among men as long as 
sexual jealousy has manifested itself. One 
can see from Holy Writ that it was in 
full force in the time of Solomon. See 
what is said in Proverbs, Chapter VI, 
Verses 34-35: 

“For jealousy is the rage of a man: 
therefore he will not spare in the day of 
vengeance. 

“He will not regard any ransom; neith- 
er will he rest content, though thou givest 
many gifts.” 

But, where can we first find mention of 
the “unwritten law” in English or Ameri- 
can legal history—especially in judicial de- 
cision? So far as my reading extends, I 
first noted it in a decision of the King’s 
Bench, rendered in the twenty-third year 
of Charles II. The decision is found in 
Sir Thomas Raymond’s Reports, folio edi- 
tion, 1743, page 212. At the time, Sir 
Matthew Hale was Chief Justice of the 
King’s Bench and may have written it. The 
case is that of Rex vs. John Manning. Its 
brevity warrants quotation entire. It is 
literally as follows: 

“John Manning was indicted in Surrey 
for murder, for the killing of a man. And 
upon Not Guilty pleaded, the jury at the 
Assises find that the said Manning. found 
the person killed committing adultery with 
his wife in the very act, and flung a jointed 
stool at him, and with the same killed him; 
and resolved by the whole Court, that this 
was but manslaughter; and Manning had 
his Clergy at the Bar, and was burned in 
the hand; and the Court directed the exe- 





_ 


cutioner to burn him gently, because there 
could not be greater provocation than this.” 
I am persuaded that all of my legal breth. 
ren will assent to the conclusion of the 
King’s Bench and will admire the clearness 
and brevity of its opinion. 
D. C. Aten, 
Liberty, Mo. 








INCONSISTENT VERDICT IN AN AC 
TION AGAINST A MASTER AND 
HIS SERVANT, OR A CORPORA- 
TION AND ITS AGENT. 





Introductory—A_ recent case discussed 
by this Journal’ as decided by New York 
Court of Appeals,? has suggested a fuller 
consideration of the question of the doc 
trine of respondeat superior, as it may have 
place in determining whether an inconsist- 
ency in a verdict in an action against joint 
tortfeasors may render it void, that is to 
say, whether, where the liability of the 
master or a corporation is dependent upon 
the wrongful act of the servant or agent, 
a verdict against the latter is a necessary 
predicate, in form and effect, of a verdict 
against the former, ‘This question seems 
to the writer to be fraught with grave cor 
sequences to pleaders in the bringing of 
actions for negligence, whether in a forum 
where special findings of fact obtain or 
where there is merely the rendition of a 
general verdict, without more. It takes i- 
to account the human element of sympathy 
in the rendition of verdicts and in theif 
amount, all of which it is the purpose of 
this writer to develop as this article pro 
ceeds. 

Choice of Plaintiff in the Bringing of am 
Action—It seems to be well settled, that 
where there is misfeasance by a servant of 
agent in and about the mastér’s, or the prit- 
cipal’s business, both may be sued in the 


379. 


(1) 78 Cent. L. J. 


(2) Pangburn v. Buick Motor Co. et al. 105 
N. E. 423, 


51 N. Y. Law Journal 650. 
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same action.’ But decision is not all one 
way on this subject. If the master or prin- 
cipal participates in no way in the negli- 
gent or wrongful act of the servant and his 
liability is based upon the principle of re- 
spondeat superior, it has been held they 
must be sued separately.t This seems, 
however, to be more on technical than for 
other reasons, as for example, that the ac- 
tion against the master would be in case, 
while that against the servant or actor, in 
trespass. These actions cannot be joined.’ 
But it has been said that: “One of the prin- 
cipal reasons assigned by those courts which 
hold a joinder improper is that the right of. 
contribution is lost and cannot be resorted 
to by one against the other defendant.”” 
The court goes on to say that this reason 
is unsound when applied to a case where 
the action is based on negligence of the 
servant for which the master is made liable, 
the parties not being in pari delicto and 
contribution allowed. As supporting the 
rule of non-joinder there are cases cited in 
note hereto’ besides those cited above. 
Among the cases holding rightfulness of 
joinder there are cited a number of cases 
in note hereto.* 


(3) McGinnis vy. Chicago R. I. & P. R. Co. 
200 Mo. 347, 98 S. W. 590, L. R. A. (N. S.) 880, 
118 Am. St. Rep. 661, 9 Ann. Cas. 656; Chesa- 
peake & O R. R. v. Dixon, 179 U. S. 131, 45 IL 
Ed. 121; Republic Iron & Steel Co. v. Lee, 22 
Ill, 246, 81 N. E. 411. 

(4) Clark v. Fry, 8 Ohio St. 358, 72 Am. Dec. 
590; French vy. Central Constr. Co., 76 Ohio St. 
509, 81 N. E. 751, 12 L. R. A. (N. S.) 669; West- 
ern I. T. Co. v. Olson, 40 Colo. 264, 90 Pac. 
841; Warax v. R. R. Co., 72 Fed. 643. 

(5) Mulchey v. Meth. Religious 
Mass. 487; “Gustafson v. Chicago R. I. 
Co., 128 Fed. 5. 

(6) Mayberry v. Northern Pac. R. Co,, 100 
Minn. 79, 110 N. W. 356, 12 L. R. A. (N. S.) 675, 
10 Ann. Cas. 754. 


4 
‘ 


Soc., 125 
& P. R. 


(7) Bailey v. Bussing, 37 Conn. 349; Berg- 
hoff Brewing Co. v. Prizbyeski, 82 Ill. App. 361; 
Campbell vy. Portland Sugar Co., 62 Me. 552. 

(8) Southern R. ‘Co. v. Grizzle, 124 Ga. 7365, 
53 S. E. 244: Wright v. Compton, 53 Ind. 337: 
Chesapeake R. Co. v. Dixon, 104 Ky. 608, 47 
S. W. 615; Whalen v. Penn. R. Co., 73 N. J. I. 
192, 63 Atl. 993: Montford v. Hughes, 3 E. D. 


Smith (N. ¥.) 591; Seherinpert v. Southern R. 
Co., 65 S. C. 332, 43 S. B. 813; 
Pac. R. Co., 3 


Howe vy. Northera 
0 Wash. 569, 70 Pac. 1100. 








Effect of Judgment in Prior Separate 
Action—It is intended largely to avoid re- 
ference, in consideration of cases in this 
connection, to those involving mere non- 
feasance by an agent or servant and con- 
fine citation to those in- which there was 
no active participation in the act of the ser- 
vant or agent, but responsibility is visited 
on the master or principal under the doc- 
trine of respondeat superior. Further, this 
sub-head will cite only cases of separate 
suits. 


The rule in this class of cases is not so 
much under the strict doctrine of res judi- 
cata as under a related doctrine of estop- 
pel and appears to have originated in an 
early English case.? There the action was 
trespass for the conversion of an ox. There 
was plea by defendant that in a prior ac- 
tion by the same plaintiffs against other 
defendants, the latter had justified in the 
present defendant's right and had been ac- 
quitted. The court held the defendants © 
plea good, saying: “Although he be a 
stranger to the record, whereby the plain- 
tiffs were barred, yet he is privy to the 
trespass, wherefore he may plead it and 
take advantage thereof.'” 


A Maine case has been regarded as a 
leading case in this country on this ques- 
tion,'' where the situation was turned 
around from what it was in the Ferrers 
case, supra. First an action of trespass q. 
c. was brought against a father and there 
was verdict in his favor. Then the son 
was sued and it was pleaded and admitted 
that he had acted under direction of his 
father. ‘The plea was held good, the court 
saying: “To permit a person to commence 
an action against the principal, and to prove 
the acts alleged to be trespasses to have. 
been committed by his servant acting by 
his order, and to fail upon the merits to re- 


(9) Ferrers vy. Arden, Cro. Etiz. pt. 2, page 
668. 

(19) See also Biggs v. Benger, 2 Ld. Ray- 
mond 1372; 2 Tidd’s Pr. 895. 

(11) Emery v. Fowler, 39 Me. 326, 63 Am. 
Dec. 627. 
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cover, and subsequently to commence an 
action against that servant and to prove 
and rely upon the same acts as a trespass, 
is to allow him to have two trials for the 
same cause of action, to be proved by the 
same testimony, In such cases the techni- 
cal rule that a judgment can only be ad- 
mitted between the parties to the record or 
their privies expands so far as to admit it, 
when the same question has been decided 
and judgment rendered between parties re- 
sponsible for the acts of others.” This case 
departs slightly from the confinement of 
citation to cases in which there was no 
active participation, but the general prin- 
ciple of estoppel is very clearly stated.” 


In a New Hampshire case’® action was 
first brought against the agent for a con- 
version and he was acquitted. Suit was 
then begun against his principal. The court 
said: “Having litigated the title to the oats 
with him (agent) and failed, he ought to 
be precluded from trying the same matter 
in another suit against the defendant, on 
the ground that the defendant is respon- 
sible, and that he had a right of action 
against him also.” 

An Indiana case™* held, that where a 
street contractor had been sued for failing 
to light excavations and there was verdict 
in his favor, this precluded a suit against 
a city on the same cause of action. 

In a Rhode Island case’® a town was 
sued for personal injury received by plain- 
tiff from coming into collision with an ob- 
struction left on a highway, after the par- 
ties who left it had been sued and a ver- 
dict rendered in their favor. The court, in 
holding that this verdict was conclusive in 
favor of the town, said: “Certainly if the 
town had notified the Budlongs of the pen- 
dency of the action and they had assumed 
the defense, it would be competent for them 


also Atkinson vy. White, 60 Me. 396. 
H. 9, 41 Am. Dec. 


(12) See 

(13) 
675. 

(14) Anderson v. Fleming, 160 Ind. 597, 67 
N. B. 443, 66 L. R. A. 119. 

(15) Hill v. Bain, 15 R. I. 75, 23 Atl. 44. 


King v. Chase, 15 N. 





to plead the former judgment ‘in bar, for 
then they would be the real defendants, 
though defending in the name of the town, 
and ought not to be required to try over a 
question which they had already tried, with 
the result of a final judgment against the 
plaintiff in their favor.’’?* 


So may other cases he cited, all going on 
the principle, that there is an estoppel 
against one litigating over again the same 
facts where he has had his day in court. 
The question here, however, is whether in 
the same suit the one whose fault makes 
others liable may in the same suit be al- 
lowed to go free and the other held. For 
other cases on conclusiveness of judgment, 
see cases in note.’? 


Suit Against Master and Servant With 
Verdict Against Former and for Latter— 
It may be conceded at the start, that it is 
inconsistent for a jury to find a verdict for 
a’ servant or an agent, upon whose fault 
only an action may lie against the master 
or principal, and then find against the lat- 
ter. But whether a mere inconsistency of 
this sort makes the case stand like a prior 
adjudication in favor of the servant or 
agent seems a different question. In the 
first place, a plaintiff has the right to join 
the two in one suit, except where the com- 
mon law practice distinguishes between ac- 
tions in case and actions for trespass. In 
the second place, there is no estoppel by 
anything that plaintiff does, for the verdicts 
are rendered contemporaneously, and es- 
toppel by judgment protects another in the 
future. It may be true that eo instanti its 
being rendered the protection begins, but 
also it may be urged that co instamti an- 
other verdict with judgment thereon at- 
taches. 


(16) See Featherston v. Newburgh & C. 
Turnp. Road, 71 Hun. 109, 24.N. Y. Supp. 603, 
for a parallel case on the facts. 

(17) Kralik, v. Curry, 148 Mich. 214, 111 N. 
W. 761: Bradley v. Rosenthal, 154 Cal. 420, 97 
Pac. 875, 129 Am. St. Rep. 121; Anderson v. West 


Chicago St. R. Co., 200 Tll. 329, 65 N. E. 717. 








No. 1 





r, for 
dants, 
town, 
ver a 
. with 
st the 


1g on 


oppel 
same 





ourt. 
er in 
1akes 
e al- 

For 


nent, 


WV ith 
‘er— 
it is 
t for 
fault 
ister 
lat- 
y of 
rior 
or 
the 
join 


aseisae 


CENTRAL LAW JOURNAL v 








At all events, however, many of the 
cases supporting the New York case rely 
on cases of prior adjudication in favor ot 
the party upon whose fault liability of the 
other depends, For example, a Washing- 
ton case’’ is greatly relied on—seemingly a 
pioneer case, in which the question is di- 
rectly involved. This case goes into an ex- 
tensive review of the authorities, but none 
of these is a case where inconsistent ver- 
dicts as to two defendants were rendered. 
Not all of them referred to former judg- 
ments even, but in all of them the general 
principle was sought that where the party 
primarily liable has been acquitted, the 
other cannot afterwards be proceeded 
against, 


In the Doremus case there was a verdict 
for the employee and against the railroad 
and only the latter was appealed from. The 
court said: “From these considerations 
(those deduced from cases above spoken of ) 
it is clear that the trial court erred in en- 
tering judgment against the appellant. after 
it had entered judgment in favor of the de- 
fendant Root.’’ Why the court says “after” 
I do not know, when the entering of the 
judgment in the case was one act. 

Then take a Missouri case,!® which re- 
fers to the Doremus case and another 
Washington case,” following that, as the 
only two cases, where the inconsistent ver- 
dicts were in the same trial. The McGin- 
nis case announces that: “It is generally 
held that where an action involving the 
doctrine of respondeat superior, a judgment 
in separate action acquitting the servant 
bars the action against the master and vice 
versa.” Dut that principle would even re- 
quire that there should be verdicts for or 
against both defendants, when I do not be- 
lieve that it will be contended that a ver- 
dict in favor of the master in a suit against 


(18) Doremus v. Root, 23 Wash. 710, 63 Pac. 
572, 54 L. R. A. 649. 

(19) McGinnis v. Chicago R. I. & P. R. Co., 
200 Mo. 347, 98 S. W. 590, 9 L. R. A. CN. S.) 880, 
118 Am. St. Rep. 661, 9 Ann. Cas. 656. 

(20) Steviek v. Northern R. Co. 39 
Wash. 501, 81 Pac. 1001. 


Pac. 





him and his servant would be legally in- 
consistent with a verdict against the ser- 
vant. The court rules in the case that: “In 
cases where the right to recover is depend- 
ent solely. upon the doctrine of respondeat 
superior and there is a finding for the ser- 
vant, through whose negligence the master 
is attempted to be held liable, has not been 
negligent, there shotild be no judgment 
against the master. The verdict in this case 
is a monstrosity.” All of which‘is true from 
a logician’s standpoint, but is it insufficient 
for a judgment against the master? The 
court further says: “Such a verdict is 
wrong. It is inconsistent and unreason- 
able.” Only, however, is this so, because 
the jury found another fact as to a different 
defendant, but not because of the part of 
the verdict which concerned, directly, the 
railroad. 


An Indiana case*’ shows a suit against 
master and servant with verdict against the 
former and for the latter. The case was 
reversed for erro: iv an instruction which 
told the jury that they “may find for the 
plaintiff against both defendants, or against 
one and for the other, or you may find for 
both defendants, as the preponderance of 
the evidence warrants.” In holding that 
this was error the Court said: “There 
could be no responsibility on the part of ap- 
pellant. unless Clarke, its servant, 
was also negligent, and a verdict against 
the former and in favor of the latter would, 
under the allegations of the petition, have 
been self-contradictory, If appellant were 
compelled to pay damages, it had a right to 
seek indemnity from its servant, and as the 
latter had been discharged, in a suit on the 
merits, he could not again be held liable; 
for that would deprive him of the benefit 
of his adjudication. 


This argument is faulty and if the only 
reason for not letting the verdict stand was 
that given, it ought to have stood. I think 
this adjudication could not be set up against 


(21) Indiana, Etc., Torpedo Co. v. Lippincott 
Glass Co., 165 Ind. 361, 75 N. E. 649. 
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the master in a suit against the servant, 
because there would be a wholly different 
issue involved, ‘The master could ‘sue the 
servant, if he had been sued alone and 
show whose fault it was. ‘The cases show 
that a judgment against one joint tortfeas- 
or is not conclusive against the other, but 
it is only, on the principles of estoppel, that 
a judgment in favor of one binds the plain- 
tiff.** But in case of a verdict wrongly re- 
leasing one defendant, there is no prin- 
ciple of estoppel binding the other and no 
expanding of the principle of res judicata. 
The defendant that was held could sue the 
other defendant and go into the facts be- 
tween them on the merits for the purpose 
of contribution. Furthermore, if a verdict 
holding the master and releasing the ser- 
vant could not stand, and so far as the 
servant being released was concerned, there 
was no appeal, why did the court order a 
reversal and a new trial? 
place this case on the side of those which 
hold that the verdict, if the instruction had 
been right, would be allowed to stand as 
rendered, though it be “self-contradictory.” 


This seems to 


In an Iowa case,** there was a verdict 
for the servant and against a railroad. 
‘There was an appeal both by plaintiff and 
the railroad. The court reversed the case 
in each appeal. The action was for mali- 
cious prosecution, and the court seems to 
have reversed the case because: ‘“Mani- 
festly, the verdict in finding for one de- 
fendant and against the other was funda- 
mentally contradictory and was necessarily 
erroneous as to one or the other. No one 
can tell which. If the verdict in favor of 
Crane was conclusive as to the company, 
as is contended, then that against the com- 
The 
verdict, in view of the facts, is so anomal- 
ous and uncertain that a new trial should 
have been ordered.” 


pany was conclusive against Crane. 


(22) Portland Gold Min. Co. y. Stratton’s In- 
dependence, 158 Fed. 63, 85 C. C. A. 393, 16 L. 
R. A. HB.) GIT. : 

(23) White v. International Text Book Co., 
150 Iowa 27, 129 N. W. 338. 





Here seems “a pretty kettle of fish.” Had 
Crane been sued alone a verdict in his favor 
would have stood. Had the text book com- 
pany been sued alone a verdict against it 
would have stood. But, because the ver- 
dict in a suit against both is anomalous and 
uncertain, it is set aside. In other words 
what the jury did for Crane cannot be re- 
garded, because they did to the text book 
company what they had no right to do, un- 
der the supposed principle of estoppel or 
the expanded principle of res judicata, In 
essence the case is to be placed on the side 
of those, which forbid a verdict in favor of 
the servant in the same trial where there is 
one against the master, from being regard- 
ed like a former judgment in his favor, or 
the case is of no value whatever. 


An old case in New York** has been 
cited to sustain the principle that a verdict 
for the servant will not permit a verdict 
against the master upon the same trial to 
stand but whatever was said on this sub- 
ject was arguendo, merely. In fact, a ver- 
dict for the master was reversed and the 
case sent back, the court saying in conclu- 
sion that: “How far it is consistent with 
sound principle, or with the Code or with 
common sense, to say that in an action 
against master and servant, a several judg- 
ment can be rendered against the servant 
for his negligence, while the master is ac- 
quitted, it is not necessary at present to 
consider.” ‘This case was reversed because 
it was held erroneous to strike the servant's 
name from the record on motion of de- 
fendants 


In the Pangburn case, supra, where the 
verdict was for the servant and against the 
master, and there was appeal only by the 
master, it was not considered so absolutely 
void as to the master as to amount to noth- 
ing, but was sent back for a new trial. How 
the connecting link of a verdict against the 
servant was to be supplied, however, is not 
shown by the case. 


3 E. D. Smith 591. 


Montfort v. Hughes, 


(24) 
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In an early Massachusetts case* there 
was a verdict for the servant and against 
the master, and the court said in overrul- 
ing exceptions that: “With the consist- 
ency of the verdict, in charging the one and 
discharging the other, we have nothing to 
do, upon these exceptions.” It appears that 
the exceptions were to the rulings of the 
presiding judge. At least, however, the 
court seemed to think the verdict was not 
a nullity in being inconsistent. 


There is a Mississippi case,**° however, 
that decides the question fairly and square- 
ly where the servant was acquitted and the 


master found guilty. There was only one 


appeal and this by the master, upon the 


ground that the verdict exonerating the 
servant was an exoneration of the master. 
Cases were cited to the general doctrine 
that a judgment in favor of the servant 
through whom alone the master is made 
liable, is an estoppel against the plaintiff 
afterward suing upon the same cause of 
action. 


The court rendered a brief opinion in 
which it said: “We cannot perceive that 
appellant has any grounds of complaint on 
account of the failure of the jury to in- 
clude in the verdict its codefendant. 

Though equally liable, their liability was 
based on distinct and different legal prin- 
tiples—the engineer, because of his per- 
sonal trespass; the railroad company, be- 
cause of its failure to discharge its non- 
delegatable duty to the public regarding the 
custody and management of its dangerous 
instrumentalities. Had the 
lict been against both, this would neither 
have lessened nor increased the liability of 
appellant for the entire judgment. Nor is 
the fact that the jury, no matter by what 
Motive actuated, failed to find a verdict 


Ver- 


ainst appellant’s codefendant, in anywise 


(25) Moore vy. Fitchburg R. R. Corp., 4 Gray 


165, 64 Am. Dec. 83. 


(26) Illinois Cent. R. Co. vy. 
91, 88 So. 97. 


Clarke, 85 Miss. 








prejudicial to the rights which may exist 
between appellant and its codefendant, 
growing out of the subject-matter of this 
suit. Conceding the irregularity of the ver- 
dict, and that in fact appellee should have 
recovered against both, this concession con- 
veys an implied acknowledgment of the 
rightfulness of the verdict against appellant 


‘and justified the affirmance thereof. . . 


Because appellee by reason of the whim or 
sympathy of the jury was denied recovery 
against both who were liable is no argu- 
ment why he should be deprived of that 
which he did obtain.” 


. 


Taking the observation as true that the 
question of contribution was still open for | 
adjustment “between appellant and its co- 
defendant,’ and there is left nothing but 
technical error in the rendition of the ver- 
dict. That the verdict releasing the code- 
fendant is not res judicata as to appellant 
seems to me too plain for discussion. Nor 
is there anything in the way of estoppel 
about it, for the codefendant being in the 
case at all was entirely a matter for con- 
sideration by plaintiff, it having been held 
error entailing a reversal in the Montfort 
case, supra, for such a party to be dis- 
defendant’s motion. Being 
therefore a technicality, from the non-ob- 


missed on 


servance of which a mere inconsistency en- 
tailing no prejudice results, why should the 
courts, at the instance of a party liable for 
the entire damage, criticise the inconsist- 
ency? I] had supposed, that reform in judi- 
cial procedure meant our advancing toward 
a condition where all technical error involv- 
ing no loss to the party complaining was in- 
sufficient for reversal. The rule of plead- 
ing a prior judgment in favor of a servant 
seems to me to involve a different prin- 
ciple. It is the case of one asking for an- 
other day in court, which is at least one of 
the principles on which the cases go. 


N. C. Conurer. 


St. Louis, Mo. 
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MECHANICS’ LIENS—LIENABLE ITEMS. 


SHULTZ, et al., v. C. H. QUEREAU CO., Inc., 
et al. 


Court of Appeals of New York. Feb. 24, 1914. 
104 Neb. 21. 


Lien Law (Consol. Laws, c. 33) § 5, provides 
that a person furnishing materials to a con- 
tractor, etc., for the construction of a public 
improvement shall have a lien for the agreed 
price of such on the money of the state ap- 
plicable to the construction of such improve- 
ment due on filing a notice of lien. Held, that 
coal sold to a state highway contractor, and 
used in generating steam in the boilers of road 
rollers and traction engines used in the fulfill- 
ment of the contract, was not “materials” fure 
nished for the construction of the highway 
within such provision; and hence claimants fur- 
nishing the same were not entitled to a lien 
therefor. 


-COLLIN, J. The actions are to foreclose 
mechanics’ liens. The single question requir- 
ing discussion is: Is coal, sold to a contractor 
and builder of a state highway, and used in 
generating steam in the boilers of road rollers 
“and traction engines used on the contract, ma- 
terials furnished for the construction of the 
highway within the meaning and intent of sec- 
tion 5 of the Lien Law (Cons. Laws, c. 33)? 


Section 5 is: “A person performing labor 
for or furnishing materials to a contractor, 
his subcontractor or legal representative, for 
the construction of a public improvement pur- 
suant to a contract by such contractor with 
the state or a municipal corporation, shall 
have a lien for the principal and interest of 
the value or agreed price of such labor or 
materials upon the moneys of the state or of 
such corporation applicable to the construc- 
tion of such improvement, to the extent of 
the amount due or to become due on such 
contract, upon filing a notice of lien as pre- 
scribed in this article.” 


We have decided that dynamite used in 
breaking up frozen earth, required by a con- 
struction contract to be excavated, so that it 
could be handled by means of a steam shovel, 
was material furnished for the improvement 
of real property, and its furnishing a lawful 
subject of a lien within the meaning of section 
38 of the Lien Law. Schaghticoke Powder 
Co. v. G..& J. Railway Co., 183 N. Y. 306, 76 
N. E. 163, 2 L. R. A. (N. S.) 288, 111 Am. St. 
Rep. 751, 5 Ann. Cas. 443. We have also 
held that the rent of a steam shovel leased to 





the contractor for use, and used in the eg. 
struction of a public improvement, Was ng 
the lawful subject of a lien within section j 
already quoted. Troy Public Works Co, j, 
City of Yonkers, 207 N. Y. 81, 100 N. E. 7% 
44 L. R. A. (N. S.) 311. While the line o 
demarcation between these two decisions ‘ 
not broad, it is real and indestructible, anj 
a clear definition of it will suggest, at least 
the answer to the question presented. 

The dynamite was applied directly to th 
earth which had to be removed so that the 
structure might be completed as planned. The 
removal of the earth was an essential part o 
the construction. The dynamite was furnish 
ed and used to effect, in part, by its direct a 
tion that construction, and entered wholly inty 
it. The construction primarily and not meéi 
ately, absorbed and included it. It and the 
substances which in the process of construe 
tion took the place of the earth it released 
entered into the construction in the same 
sense and with the same reality, although it 
did not remain a visible part of the completed 
improvement. 

It was not thus with the steam shovel. lt, 
as an article or substance, was not applied to 
the construction, upon the completion of whic 
it remained substantially as it was at the 
beginning and ready to be taken to and used 
upon another undertaking. Its effects, and 
not it, were applied directly to the construc 
tion which did not absorb or include it, It 
did not lose its identity nor cease to exist a 
a separate article. It promoted and aided in 
but was not a material furnished for the cor 
struction. The distinction we are here er 
pressing was made clear by our decisions 4a 
ready mentioned. 

Was the coal used to operate the steal 
rollers and traction engines to be considerei 
as an adjunct to those machines or as mate 
rials furnished for the construction of the 
highway? While article 2 of the Lien La¥, 
which contains section 5, should receive @ 
liberal, it should not be given a forced and 
unnatural, construction, or be extended to? 
state of facts not fairly within its genera 
scope. The facts underlying the decision thal 
the furnishing of the dynamite in, the Schagh 
ticoke Case upheld a lien for its cost do nt 
exist as to the coal furnished the contractor 
in this case. It was applied to the machines, 
and not directly to the highway, and they, 
and not it, absorbed it. Without stating fur 
ther reasoning leading to the decision that 
the price of the coal in question was nd 
a lawful subject for the liens, we refer t 
important decisions supporting that conelt 
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sion. In Sampson Co. v. Commonwealth, 202 
Mass. 326, 88 N. E. 911, the court, in holding 
that coal burned in engines used on the work 
to furnish power was not materials used in 
the construction of the work, said: “We are 
of the opinion that there is a plain distinc- 
tion between materials so used and materials 
that enter directly into the work and become 


' a part of it, or those that are consumed by 


being applied directly to substances to be 
moved or changed to make a place for the 
structure, or be incorporated into it. Under 
statutes like that of Massachusetts. liens for 
coal so used have generally been denied.” In 
Thomas v. Commonwealth, 102 N. E. 428, it 


was held, upon the authority of the Sampson . 


Co. Case, supra, that coal used in operating 
the steam roller used in the construction of 
a state highway was not materials furnished 
for the construction of the highway. In Barker 
& Stewart Lumber Co. v. Marathon Paper 
Mills Co., 146 Wis. 12, 130 N. W. 866, 36 L. 
R. A. (N. S.) 1875, the court, after deciding 
that the materials used in a cofferdam con- 
structed specially to make possible the build- 
ing of the dam contracted to be built, and 
which were, in effect, destroyed by their use 
in the cofferdam or subsequent use, were the 
lawful subject of a mechanic’s lien (concern- 
ing which decision we express no opinion), 
used the language which we quote with ap- 
proval: “It is certainly true that this doc- 
trine must be carefully guarded, or it may be 
carried to extreme and fanciful lengths. Thus 
it might be argued that upon the same prin- 
ciple coal that is used in portable engines, 
oil that is used in the lubrication of building 
machinery, and even food which is eaten by 
laborers, are all consumed in the construction 
of the building, and hence are lienable ma- 
terials. But all these things seem quite plain- 
ly distinguishable. They are at least one step 
further removed from the actual work of con- 
struction. They have neither physical contact 
hor immediate connection with the structure 
at any time. They are used only to facilitate 
and make possible the operation of tools, ma- 
chinery, or men, which in their turn act upon 
the structure. The authorities are unanimous 


in holding that no lien accrues for such ma- 


terials. Sampson vY. Commonwealth, 202 
Mass. 326 (88 N. E. 911); Philadelphia v. Ma- 
lone, 214 Pa. 90 (63 Atl. 539); Standard Oil v. 
Lane, 75 Wis. 636 (44 N. W. 644, 7 L. R. A. 
191); Luttrell v. Railway Co., 119 Tenn. 492 
(105 S. W. 565, 123 Am. St. Rep. 737).” 

The judgments of the Appellate Division 
and Special Term should be modified so as to 
disallow the sums paid for coal used for op- 





erating the road rollers and traction engines, 
and as so modified affirmed, without costs to 
either party. 

WILLARD BARTLETT, C. J., and WER- 
NER, CHASE, CUDDEBACK, HOGAN,, and 
MILLER, J. J., concur. 

Judgments accordingly. 


Note.—Material Used Up in Construction as 
Subject of Mechanics’ Lien.—It seems to us that 
the court in the instant case was in error in hold- 
ing that coal used in an engine employed in the 
work of constructing an improvement was not a 
lienable item. That dynamite used is a lienable 
item and coal not is not clear and you cannot put 
the latter on the same footing as food used by 
laborers in the construction of such work. A la- 
borer is not a mere machine and food is for his 
sustenance, But coal used in running a machine 
is an item that goes into the cost of constructing 
the work, the same as dynamite in blasting rock. 
Coal is not removed from the construction any 
further than dynamite, because there is a step 
intervening its being applied to the work. It is 
certain that it is necessary in the work and the 
connection between its consumption and .the do- 
ing of the work is not casual or fortuitous. We 
think that Barker & Stewart Lumber Co. v. 
Marathon Paper Mills Co., 146 Wis. 12, 130 N. 
W. 866, 36 L. R. A. (N. S.) 875, is wrong in its 
illustration regarding coal and lubricants and 
food for laborers. The food for the laborer is 
not figured, but a laborer is figured at so much 
per day regardless of the fact whether he eats 
or not. 

In the Wisconsin case, supra, it was decided 
that the material used in the construction of a 
cofferdam to make possible the construction of a 
permanent are materials used in the erection of 
the permanent dam. The intervening cofferdam 
was no more a fact breaking connection with 
the permanent work than was an engine con- 
suming coal in the construction of such work. 
Both were necessary to be used to make possible 
the construction of the permanent work. 

In Avery & Sons v. Woodruff & Cahill, 144 
Ky. 227, 137 S. W. 1088, 36 L. R. A. (N. S.) 
866, it was held that one furnishing the lumber 
for forms in which to mold concrete for a build- 
ing is entitled to a lien and we do not see how 
those forms are any more closely related to the 
work done, than coal used in running an engine 
to do the work. The forms are not used in the 
completed structure but their effectiveness has 
gone into it and made possible its completion 
They were just as indirect to the building as was 
the coal in this case, if either was indirect. 

This same court in Carson & Co. v. Shel- 
ton, Ky., 107 S. W. 793, 15 L. R. A. (N. S.) 
509, held under a statute giving a lien for labor, 
material, suppli¢és and teams, that “supplies” 
was construed under the rule ejusdem generis, and 
while it would include powder or dynamite, it 
would not include food furnished his hands by 
a subcontractor. 

The case of Luthell v. R. Co., 119 Tenn. 402, 
ros S. W. 565, 123 Am. St. Rep. 737, cited by 
instant case was also a case of a sub-ontractor 
suing for food. 
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Sampson v. Commonwealth, 202 Mass. 326, 88 
N. E. o11, was a gunpowder case and there was 
a holding there was a lien. . 


In Philadelphia v. Malone, 214 Pa. 90, 63 Atl. 
539, there was a coal case and it was held that 
coal used for generating steam for a steam shov- 
el was not material furnished in and about the 
work. The court said: “If coal can be recov- 
ered for, then, of course, oil, waste, repairs or 
tools used in running the derrick and locomotive 
or about the cars, or repairing them, would have 
to be recovered for, and, going a step further, 
light furnished if the work was prosecuted at 
uight. If coal for an engine can be recovered 
for, why not feed for horses, a farrier’s bill or 
the bill of a veterinarian?” 

The things embraced here are not all on the 
same line. If coal can be recovered for, then 
also might oil and feed for horses. All of the 
other things would be to say tools could be re- 
covered for, which nobody has contended. So 
far as furnishing light at night, that should de- 
pend on circumstances. If it was contemplated 
at the time the work should be prosecuted at 
night, we do not see why light is not consumed 
in the work, just as gunpowder and dynamite is. 

Standard Oil v. Lane, 75 Wis. 636, 44 N. W. 
644. 7 L. R. A. oI, was a lubricating oil case, but 
in holding there was no lien for that it was said: 
“Many things may serve to preserve machinery 
and make it operate more efficiently and easily. 

We are not prepared to say that lubri- 
cating oils used upon machinery of a_ mill, 
though they may preserve and keep it from 
wearing out, are ‘material’ within the meaning 
of the statute.” This does not seem to embrace 
a case of oil or coal for fuel. Dynamite and 
powder are in a sense fuel for the work, like coal 
er oil is. 

It seems to us that the only real authority 
for the position taken by the instant case is that 
from Pennsylvania, supra, and in holding as it 
does it does not properly distinguish between fuel 
used for prosecuting the work and things to keep 
tools in repair. Fuel is as intimately related to 
the work as dynamite. Indeed dynamite is fuel. 











ITEMS OF PROFESSIONAL 


INTEREST. 
REPORT OF THE. MEETING OF THE AR- 
KANSAS BAR ASSOCIATION. 


The Bar Association of Arkansas met in an- 
nual meeting, May 21 and 22, 1914, at Pine 
Bluff, Arkansas. 

The meeting was unusually well attended 
and very interesting and successful through- 
out. 

Charles F. Coleman, of Little Rock, delivered 
the president’s address. James B. McDonough, 
of Fort Smith, one of the esteemed correspond- 
ents of the Central Law Journal, read a paper 
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on the subject, “The Constitution—A Grant 
of Enumerated Powers.” 

Other papers read on the following subjects: 
“Some Needed Reforms,” by Mr. Lamar Wil- 
liamson, of Monticello; “Judge U. M. Rose,” by 
John M. Moore, Little Rock; “Hugh Cairns, 
Lord Chancellor of England,” by Judge E. A. 
McCulloch, Little Rock; “An Arkansas City 
Under Commission Form of Government,” by 
H. P. Daily, Ft. Smith. : 

The following officers were elected for the 
ensuing year: Judge Jacob Trieber, of the 
United States District Court for the Eastern 
District of Arkansas, president; Ira D. Ogles- 
by, of Ft. Smith, vice-president; Roscoe R. 
Lynn, Little Rock, secretary, and J. Merrick 
Moore, Little Rock, treasurer. 





PREPARING FOR A LARGE ATTENDANCE 
AT THE 1914 MEETING OF THE AMER- 
ICAN BAR ASSOCIATION. 


Lawyers all over the country are looking for- 
ward to a record breaking attendance at the 
next meeting of the American Bar Association 
at Washingion, D. C., October 20-22, 1914. 

The great issue of reforming procedure on 
the law side of the federal courts is to come 
up at this meeting and the association expects 
to make a strong bid for the adoption of its 
idea to have the Supreme Court make the rules 
and practice for the law side of the federal 
courts as it has already done with respect to 
the equity rules. 

In the endeavor to secure a large attendance 
at this meeting the various state bar associa- 
tions are recommending that courts be ad- 
journed during the week of this convention. 

On May 28, 1914, the Executive Committee of 
the Illinois Bar Association sent out the fol- 
lowing letter to members of the Illinois bar, 
to-wit: 

“To the Members of the Bar: 

“The officers, the Executive Committee and 
the ex-presidents of the Illinois State Bar As- 
sociation, wish to call your attention to the 
next annual meeting of the American Bar Asso- 
ciation. It will be held at Washington, D. C., on 
October 20, 21 and 22, 1914. The time and place 
agreed upon will make it possible for President 
Wilson and the Justices of the Supreme Court 
of the United States to attend, if their other 
engagements will permit. 

“The Federal and State Courts are being 
urged to adjourn during the week of the meet- 
ing, or to excuse from attendance before them 
lawyers who wish to be in Washington at that 
time. 

“It is hoped that as far as possible the mem- 
bers of the bar throughout the state will make 
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their wishes known to the justices of the var- 
jous courts, Federal and State, with the view 
of securing a large attendance of Illinois law- 
years at the Washington meeting.” 





BAR ASSOCIATION MEETINGS FOR 1914— 
WHEN AND WHERE TO BE HELD. 


American Bar Association—Washington, D. 
C., October 20, 21 and 22. 

Alabama—Montgomery, July 10 and 11. 

California—Oakland, November 19, 20 and 
21. 

Colorado—Colorado Springs, 
9 and 10. 

Connecticut—Informal meeting at Griswold, 
in August. 

Kentucky—Mammoth Cave, July 8, 9 and 10. 

Minnesota—St. Paul, August 20, 21 and 22. 

Missouri—St. Louis, latter part of Septem- 
ber. 

Montana—Billings, August 13, 14 and 15. 
New Mexico—August 18. 

North Dakota—Grand Forks, September 15. 

Ohio—Cedar Point, July 7, 8 and 9. 

Texas—Dallas, July 7, 8 and 9. 
Vermont—Montpelier, October 6. 
Washington—Wenatchee, August 5 and 6. 
West Virginia—Parkersburg, December 29 
and 30. 


probably July 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTE ON PROFESSIONAL ETHICS. 

In answering questions this Committee acts 
ly virtue of the following provisions of the 
bylaws of the Association, article XVI, sec- 
tion III: ’ 

“This Committee shall be empowered when 
consulted to advise inquirers respecting ques- 
tis of proper professional conduct, reporting 
iis action to the Board of Directors from time 
to time.” 

It is understood that this Committee acts on 
Specific questions submitted ex parte, and in 
i$ answers bases its opinion on such facts 
wily as are set forth in the question: 

QUESTION No. 59. 

Ais a firm of attorneys making a specialty 
{patent practice. B isa lawyer employed by 
Aunder contract for a definite term. C is a 
Manufacturer, a client of A. 

C is interested in a line of inventions for 
Yhich D has made numerous applications for 
tents and a negotiation is pending between 
Cand D for rights under D's patents. 

Cemploys A to investigate D’s patent ap- 
ications and to attend to closing his trans- 





action with D. In the course of his employ- 
ment A sends B to D. B advises D that his 
report to C upon D’s patent rights is favorable 
but C delays closing the transaction. 

B then informs D of a dispute between A 
and C over A’s compensation, and B advises 
D that there are other concerns who would be 
purchasers of the inventions; that the appli- 
cations should be carefully prosecuted; that 
the firm A is old and is about to break up; 
that young blood is going to take the business; 
that B’s term of employment is almost ex- 
Pired; that A has not made a satisfactory 
proposition to him for continuing his employ- 
ment; that B proposes to start in business 
for himself, and if D will wait a short time 
until B’s contract with A expires, B will in- 
terest himself in D’s patents to the advan- 
tage of D. 

D advises his solicitor E of these facts and 
that B has suggested that he be given as- 
sociate powers of attorney to prosecute the 
applications at Washington. E at once draws 
an associate power of attorney in one of the 
cases and allows D to submit it to B for 
approval. B approves the power but informs 
D he does not want to take any powers of 
attorney until his employment with A has 
ceased. 

1. Is B’s conduct ethical? 

2. Can E properly advise D that B’s con- 
duct is unprofessional and that the proposed 
association with B is not desired? 

Answer No. 59.—In the opinion of the 
Committee, B’s conduct is improper, in that 
it violates the fidelity which he owes to A, 
and the confidence of A and C. In our opin- 
ion E can properly advise D that B’s conduct 
is unprofessional. 


QUESTION No. 60. 

An attorney brings a suit upon a claim en- 
trusted to him by a client. The debtor there- 
upon makes certain payments, but promptly, 
and before the collections are turned over to 
the client, claims that there has been an over- 
payment and demands a return to him of the 
payments which he has made. The client be- 
ing advised of the fact urges his attorney to 
account to him for the payments, but attorney 
instead presses the case for trial and mean- 
while retains the money to await its determin- 
ation. Is his course professionally proper, or 
should he turn over the money to his client 
upon his demand, or to the debtor upon his 
demand? : 

Answer No. 60—In the opinion of the 
Committee, the question does not state facts 
sufficient to enable the Committee to form a 
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judgment on the legal rights involved; nor 
does the Committee ever assume to answer 
questions of law. From the ‘standpoint of 
professional ethics, the Committee (merely 
from the facts stated) sees nothing improper 
in the attorney’s conduct, assuming that he 
holds the money in a trust fund in a special 
account, and does not mingle it with his own 
funds. 
cimiggnihinie 
QUESTION No. 61. 

A borrowed from B the sum of $100.00 and 
gave his three months’ promissory note for 
$125.00, the increased amount being a “bonus.” 
Upon default made in the payment of the note, 
the holder thereof requests an attorney to 
sue upon the same. 

Would the fact that usurious interest was 
exacted preclude the attorney from accepting 
the claim? 

Answer No. 61—In the opinion of the 
Committee, it is not improper for the attor- 
ney to accept and prosecute the claim, un- 
less it appears from the circumstances dis- 
closed to him that the exaction of the usurious 
interest was in its nature extortionate or op- 
pressive. Usury is a defense and may be 
waived. The attorney should, however, advise 
his client fully that the defense of usury may 
be set up, and, if established, may defeat the 
claim. 





QUESTION No. 62. 

Will the Committee please advise me of its 
views respecting the professional propriety of 
the following advertisement inserted in local 
papers by an attorney at law, who was for- 
merly local attorney for the corporation men- 
tioned therein: 

“Having severed all relations between my- 
URE BI Ciacci cnccicccsnese Company, [ am now 
in position to accept and prosecute all claims 
against said Company.” 

(Attorney’s Signature.) 

Answer No. 62.—In the opinion of the 
Committee, the advertisement is highly im- 
proper. It is a direct invitation to prosecute 
claims against a former client, with the im- 
plied suggestion that the new clients will de- 
rive some advantage from the former confi- 
dential relation. 

QUESTION No. 63. 

In the opinion of the Committee is it im- 
proper professional conduct for A, the attor- 
ney of record and counsel for the administrator 
of a decedent’s estate, while continuing as such 
to accept a retainer in behalf of the wife of 
one of the next of kin to institute and prose- 
cute for her an action for divorce, and in con- 





nection with his proceedings in the divorg 
action, and in order to secure alimony an 
counsel fees for the plaintiff, to make appj. 
cation to enjoin the husband from disposing 
of his interest in the decedent’s estate? A ha 
not sustained any direct relations to the def 
fendant husband in the administration pn 
ceedings; A’s immediate client therein, th 
administrator, being a relative of the defendan 
husband, has criticised the act of his attorney 
as unprofessional. 

Answer No. 63.—In the opinion of the Com 
mittee, the attorney’s course is not essentially 
improper; he is the attorney for the adminis 


trator, but as such no direct relation exists be 
tween him and the husband; it would be im 
proper for him to assail his own client, but 
the remedy invoked is not directed against his 
client and the question does not disclose that 
he has taken any steps inconsistent with his 
duty. 




















CORRESPONDENCE 


INCONSISTENCY IN VERDICT IN ACTION 
AGAINST MASTER AND SERVANT, 


Editor Central Law Journal: 











Your criticism of the decision of the New ;, 
York Court of Appeals in the case of Pangburt § jan, 
v. Buick Motor Company et al, 78 Cent, Law§», ¢, 
Journal page 379, is in exact accord with th... 
decision of the Supreme Court of Mississippi in with 
Illinois, Etc., R. Co. v. Clarke, 85 Miss. 691, 3 
So. 97. Yours truly, 

R. H. THOMPSON. 

Jackson, Miss., June 10, 1914. = 

NOTE:—The Mississippi Supreme Court sajs Calif 
quite pertinently that: “Conceding the irregu- §'!™ 
larity of the verdict and that in fact appelle § {orn 
could have recovered against both, this conces- §" ju 
sion conveys an implied acknowledgment of  upte 
the rightfulness of the verdict against the ap §*!)! 
pellant, and justified the affirmance thereof, lea’ 3_ 
ing appellant and (the servant) to settle the et § wut, 
ixting equities between them as they shall deel § .., 
best. Because appellee by reason of the whim collal 
er sympathy of the jury was denied a recover) §i;,, 
against both who were liable is no argumeéll§ 4 
why he should be deprived of that which he dif iblig 
obtain.” The entire question is discussed in? certa 
leading article in this issue. EDITOR. Bank 
¢.. 
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Man on Stand. .“The plates were regulé 
dinner size, your honor, and the teapot had 8 


broken spout.”—Boston Transcript. a 
ee only 

A marine was testifying about an explosion ‘ol 

a gun on a war vessel which had sent him to mt 


the hospital for some months. Phil 
Q. Please give your version of the exple a 
sion? 
A. Well, I was standing beside the sv 


there was an awful racket and she said: “S! 


up and take this.” 


XUM 





4 
° 


J 


divorce: 
my and 
e appli 
isposing 


the de 
ion pro 
ein, the 
efendant 
attorney 


he Com 


sentially 
adminis 
Xists be 
d be im 
lent, but 
ainst his 


with his 


ACTION 
NT, 


the New 
Pangbum 
ent, Law 
with the 
issippi in 
s. 691, 


MPSON. 


ourt says 
e irregi- 
; appellee 
is conces- 
zment of 
t the ap 
reof, leay- 
tle the ex 
hall deem 
the whip 
, recovery 
argument 
ich he dif 
ssed in ® 
}DITOR. 


—— 
_——————— 


Vou. 79 


CENTRAL LAW JOURNAL 


15 





 eeecaraetanas 





WEEKLY DIGEST. 





Weel@y Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 























jlabama.....- 10, 12, 22, 23, 24, 27, 38, 47, 50, 56, 64, 
"71, 83, 86, 91, 97, 98. 

ArKAMSAS........-.------------------20--netereeneeeeeneeee 9, 17, 62, 74 
Colorado ..... rs 
Conmecticut -.........---------n------r-n-nnneeenseeneenerecnerensenes 3, 
eam 58, 61, 65, 68 
enon... 14, 73, 84 
Kentucky..........---.----------------- 1, 29, 30, 45, 70, 81, 85 
MinmesOtar..........----------------------ecee-eeeeeneneeeteneeneee 5%. 72, 
Missouri......18, 37, 49, 53, 54, 55, 71, 76, 82, 88, 93, 


...11, 15, 16, 36, 39, 


Texas... > 
4, &, 8, 25, 31, 36, 


Ls. Cc. C. App 
89, 90, 92. 
(nited States D. C................-..--..--..--- = =— at 


Wisconsin ...... 
Wyoming 





1. Bankruptey — Administration.— Where a 
tankrupt filed his petition in bankruptcy, but 
no trustee was ever appointed and the estate 
vas administered, and the bankrupt discharged 
without disposition of his land, the title of the 
jankrupt to the land was never divested.—Rob- 
ts v. Martin, Ky., 164 S. W. 369. 
1——Corporation.—That the franchise of a 
(alifornia corporation was forfeited for non- 
jayment of the license tax, as provided by Cal- 
ifornia Act did not deprive the bankruptcy court 
of jurisdiction to administer its assets in bank- 
tuptey.—In re Double Star Brick Co., U. S. D. C., 
10 Fed. 980. 

i——Indorsement.—Where bankrupts had ex- 
cuted a joint note for which stocks owned by 
them jointly were pledged, and agreed that the 
lateral should also be used for other liabil- 
ities of the “undersigned,” it could not be ap- 
jlied to the payment of the bankrupts’ several 
bligations assumed by indorsing the notes of 
rtain corporations.—Torrance v. Third Nat. 
lank of Pittsburgh, U. S. C. C. A., 210 Fed. 806. 


{—_Preference.—A transfer made by a bank- 
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tupt is to be judged in determining the ques- 
lon whether or not it constitutes a prefer- 
mee as of the time when it was made, and not 
“the time of its registration.—Davis v. Han- 


Wer Savings Fund Society, U. S. C. C. A., 210 
Ped. 768, 
i——Referee.—A referee in bankruptcy is 


‘ily entitled to commissions on moneys dis- 
‘sed to creditors under his authority, and not 
"the claims and liabilities scheduled.—In re 


Mhilips & McEachin, U. S. @ C. A. 210 Fed. 
‘09, 





6. Verification of Petition.—A petition in 
{ bankruptcy may be properly verified before a 
commissioner of deeds.—In re Morse, U. S. D. 
C., 210 Fed. 900. 


7. Banks and Banking—Regulation. — The 
banking business is so essential to the public 
welfare that laws may be passed for its regula- 
tion.—State yv. State Bank & Trust Co., Nev., 139 
Pac. 505. 

8. Bills and Notes—Forgery.—The rights of 
the parties, growing out. of the acceptance and 
payment of a bill of exchange with a forged bill 
of lading attached, held governed by the law of 
England where the contract under which it was 
‘drawn was made there, and it was there pre- 
sented, accepted, and paid.—Guaranty Trust Co. 
of New York vy. Hannay, U. S. C. C. A., 210 Fed. 
810. 


9. Payment.—Where checks of others given 
to a creditor were not taken as payment, but 
were only left at a bank for collection at the 
debtors’ request under an agreement that if 
paid the creditor should credit their amount on 
the debt, and the debtors knew that the drawer 
then had no money in bank, the technical rela- 
tion of indorsee and indorser was not estab- 
lished between the creditor and debtors.— 
Churchill vy. Yeatman, Gray Grocer Co., Ark., 164 
S. W. 283. 


10. Purchaser for Value.—A bank does not 
become a purchaser in due course for value by 
crediting a note upon the payee’s account if the 
credit is not absorbed by antecedent indebted- 
ness or exhausted by subsequent withdrawals.— 
Tatum v. Commercial Bank & Trust Co., ‘Ala., 
64 So. 561. 

11.—Renewal.—Where_ sureties on a_ note 
signed a renewal note, but the principal failed 
to sign, his failure to do so is no defense to an 
action on the original note.—Bibb v. Bluffdale 
State Bank, Tex., 164 S. W. 417. 

12. Boundaries—Fee.—The conveyance of a 
town lot bounded by a public street presumpt- 
ively carries with it the fee to the center of the 
street as a part of the grant.—South & N. A. R. 














Co. v. Davis, Ala., 64 So. 606. 
13. Stream.—A conveyance of land bounded 
on a private stream, includes the soil to the 


center of the stream, provided the grantor then 
owns to the center and there are no words or 
specific description to show a contrary intent.— 
City of Richmond v. Thompson’s Heirs, Va., 81 
S. E. 105. 

14. Brokers—Dual Agency.—A _ real _ estate 
broker acting in the same transaction for both 
parties cannot recover compensation for either 
without showing consent of both to his dual 
agency.—Crawford y. Surety Inv: Co., Kan., 139 
Pac. 481. 


15. Carrier of Goods—Bill of Lading.—A 
carrier is not entitled to surrender of the bill of 
lading under all circumstances as a condition 
precedent to the delivery to the consignee.— 
Outeault Advertising Co. y. Thornton, Tex., 164 
S. W. 436. 

16. Discrimination.—A carrier may lawful- 
ly require one shipper to pay freight charges in 
cash before delivery of the goods and extend 
credit to another shipper.—Eagle Pass Lumber 








Co. v. Galveston, H. & S. A. Ry. Co., Tex., 164 S. 
W. 402. 
17.——_Liability.—-The liability of a carrier 


commences when it receives the entire custody 
of goods for immediate transportation, and not 
from the date of the bill of lading.—Lee Line 
Steamers v Craig, Ark., 164 S. W.. 274. 
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18. Carriers of Live Stock—Burden of Proof. 
—The burden is on the shipper suing for dam- 
age to live stock to show that there was no con- 
sideration for a provision, in the bill of lading 
covering an interstate shipment, requiring no- 
tice of claim for damage to be given within five 
days after the stock is unloajied.—Hamilton v. 
Chicago & A. R. Co., Mo., 164 S. W. 248. 


19.——-Negligence.—-Where injuries to animals 
are caused by their inherent nature and propen- 
sities, the carriers are only responsible for in- 
juries due to negligence; hence, where horses 
were injured in being unloaded on account of 
their pushing against each other and breaking 
down a railing which was in good condition, the 
carrier was not liable unless negligent.—Holton 
v. Norfolk & S. R. Co., N. C., 81 S. E. 131. 


20. Carriers of Passengers—Derailment.— 
While proof of a derailment of a passenger train 
raises a presumption of negligence under the 
doctrine of res ipsa loquitur, it does not relieve 
an injured passenger from the burden of prov- 
ing negligence, and the carrier’s evidence, tend- 
ing to show freedom from negligence, must be 
considered under that rule.—Norfolk-Southern 
R. Co. v. Tomlinson, Va., 81 S. E. 89. 


21, Insurer.—A carrier is not an insurer of 
a trespasser against robbery and murder.—Sten- 
berg v. Missouri Pac. R. Co., Nebr., 145 N. W. 
997. 


22. Chattel Mortgages 
edies.—A chattel mortgagee has three several 
remedies against the mortgagor: An action at 
law for the debt; an action to recover posses- 
sion; and a foreclosure of the mortgage, and 
sale of the property.—Ex parte Logan, Ala., 64 
So. 570. 

23. Equity.—Gross inadequacy of price paid 
by the purchaser at foreclosure scale will not of 
itself, even in a court of equity, invalidate a 
sale.—Harmon v. Dothan Nat. Bank., Ala., 64 So. 
621. 


24. Legal Title——After default the legal 
title is in the mortgagee, and the only office of 
a foreclosure is to cut off the equity of redemp- 
tion.—Harmon vy. Dothan Nat. Bank, Ala., 64 So. 
621. 

25. Commerce—Employment in—A _ railroad 
section hand, engagei in baliasting the main 
track of a railroad which carried freight and 
passengers between different states, was en- 
gaged in interstate commerce within the fed- 
eral Employers’ Liability Act.—San Dedro, L. A. 
& S. L. R. Co. v. Davide, U. S. C. C. A., 210 Fed. 
870. 

26. Employers’ Liability Act.—The federal 
Employers’ Liability Act is exclusive and super- 
sedes all state laws i nthe field to which it ap- 
Aplies.—Southern Ry. Co. y. Jacobs, Va., 81 S. E. 
99. 


Election of Rem- 


27. Contracts—Disaffirmance.—A party must 
disaffirm a contract by which he is defrauded 
at the earliest practicable moment after the dis- 
covery o fthe fraud, unreservedly, and return 
whatever he has received under it.—Gayle v. 
Pennington, Ala., 64 So. 572. 

28. Executed.—Where the parties entered 
into an oral contract complete in its terms, the 
fact that they contemplated the execution of a 
written contract and the giving of a bond for 
performance by plaintiff, which was never done, 
will not necessarily prevent the oral contract 
which was partly performed from taking ef- 
fect—Jungdorf vy. Town of Little Rice, Wis., 
145 N. W. 1092. 

29. Rescission.—When a new contract be- 
tween the same parties as to the same subject- 
matter is so inconsistent with the former con- 
tract as to render prformance impossible, the 
former is rescinded.—Menefee v. Rankins, Ky., 
164 S. W. , 

30..—Restraint of Trade.—Where, by a con- 
tract of sale, a vendor agreed not to engage in 
the liquor business in a city, directly or indi- 
rectly, as a wholesaler or retailer, for five years, 
he could not engage in the mail orier business 
or the business in any way.—Gutzeit y. Strader, 
Ky., 164 S. W. 318. P 

31. Copyrights—Injunction.—A preliminary 
injunction will be granted more readily to re- 





strain the infringement of a copyright in dm. 
matic productions than in other cases, since th 
delay involved in waiting for a final decre 
would generally amount to the denial of justig 
—Chappell & Co. v. Fields, U. S. C. C. A, Hy 
Fed. 864. 


32. Corporations—Public Policy.—Where , 
loan is made to a corporation engaged in a lay. 
ful business without knowledge of the pw 
for which the money is to be used, its use by 
the corporation for a forbidden purpose dog 
not defeat a recovery by the lender.—Luthy 
Lumber Co. v. Sheldahl Savings Bank, Wyo.,, 1% 
Pac. 433. 

33. Stockholders.—Under the statutes, ther 
can be that one kind of stock, that is, capital 
stock, of a corporation, so that, within the limi 
of the authorized capital stock, no person ca 
hold a share of it, by whatever name it may 
be called, without incurring the liability tha 
the law attaches thereto.—Gordon v. Cumming; 
Wash., 139 Pac. 489. 

34. Courts—Opinions.—An extended opinion 
shouli not be written, where there are no mer- 
itorious questions to consider.—Wilson v. State, 
Okla., 139 Pac. 528. 

35.—_—State Decisions.—Federal courts wil 
follow state decisions construing the commm 
law, where they establish a rule of property, 
but will ignore them when they establish m 
more than a rule of liability for -personal in- 
juries.—Tweeten v. Tacoma Ry. & Power Cp, 
U. S&S C. C. A. 316 Fed. $38. 

36. Criminal Evidence — Relevancy. — “Rek- 
vancy” defined, and held, that it is relevant to 
put in issue any circumstance tending to make 
the proposition at issue either more or less prob- 
able.—Lane y. State, Tex., 164 S. W. 378. 

37. Res Gestae.—Where defendant in a 
shooting affray killed two men, it was not erfor 
on the trial for one offense to admit evidence of 
the other; it being a part of the res gestae— 
State v. Schrum, Mo., 164 S. W. 202. 

38. Criminal Law — Cross-Examination—s 
party cannot speculate on a favorable answer 
by not objecting to the question as to the gooi 
character of the assaulted party, and then 
move to exclude the answer responsive thereto 
—McDaniel y. State, Ala., 64 So. 641. 

39. Depositions.—An accused cannot kh 
compelled to take depositions.—Lane v. State, 
Tex., 164 S. W. 378. 

49. —Nolo Contendere. Notwithetamaa a 
plea of nolo contendere, the defendant may have 
the question whether the indictment charges # 
offence reviewed on writ of error.—Hocking Val- 
ley Ry. Co. v. United States, U. S. C. C. A, it 
Fed. 735. ra 

41. Damages—Conjecture.—Where the jury 
could not have understood that they had th 
right to fix future damages for a _ personal ir 
jury by mere conjecture, an instruction on fr 
ture damages, which did not specifically confine 
them to the evidence, is not erroneous.—Norfolk- 
Southern R. Co. v. Tomlinson, Va., 81 S. E. 8 

42. Evidence.—The only question before th 
court on the hearing being that of damages, tt 
is immaterial whether excluded evidence, mt 
bearing on such question, bore any other ques 
tion.—Lyman y. James, Vt., 89 Atl. 932. 

43. Special.Under Sales Act, § 69, wher 
shingles were bought to be delivered: direct 
a patron of the purchaser which wers delivereé 
but were not of quality warranted, the expenss 
of the purchaser connected with a final adjust 
ment of the sale were special damages whith 
must be specially alleged.—Coast Central Mill 
ing Co. v. Russell Lumber Co., Conn., 89 Atl 88. 


44. Death—Ancillary Administrator.—Unde 
federal Employers’ Liability Act, right of actio 
for death of employe held not vested exclusively 
in the domiciliary administrator, and hence ti 
action may be maintained by an ancillary ad- 
ministrator.—Anderson y. Louisville & N. R. G» 
U. S. C. Cc. A., 210 Fed. 689. 

45. Deeds—Description.—The mere fact that 
a boundary described in a deed correspondil® 
with the survey provided by the title bond w# 
not identical with the boundary described in the 
grantor’s title bond afforded no ground for T& 
scission of the deed.—Creekmore vy. Bryant, KY 
164 S. W. 337. 
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46. Gift.—Where a grantor deposits a deed 
with a third. person, without power of revoca- 
tion, With directions to hold until grantor’s 
death, and then record same, this is a sufficient 
delivery, and will pass title to grantee, though 
he did not know of the execution of the deed.— 
Dunlap v. Marnell, Neb., 145 N. W. 1017. 


47. Title.—No title passed by conveyance, 
where the grantor at the time had no title, ei- 
ther legal or equitable.—Nolen v. Powell, Ala., 64 
So. 566. 


48. Divoree—Abandonment.—Where the hus- 
band without cause abandons the wife and 
makes no offer to resume the marital relation, 
her failure to make any effort to bring him back 
will not preclude her from obtaining a divorce. 
—Fielding v. Fielding, Tex., 64 So. 546. 


49. Dower—Barring.—A wife’s right of dow- 
er in her husband's real estate was not barred 
by executing a deed with her husband in which 
she was not named a a grantor.—Young y. Hyde, 
Mo., 164 S. W. 228. 


50. Equity—Clean Hands.—Parties cannot 
come into equity in their own behalf when their 
eonduct ‘previously has been suchas to prevent 
equity being done.—Gayle v. Pennington, Ala., 
64 So. 572. 


51. Evidenee—Foreign Law.—Lawyers who 
are practicing in a foreign country are compe- 
tent, us experts, to prove the written laws of 
that country.—Guaranty Trust Co. of New York 
y. Hannay, U. S. C. C. A., 210 Fed. 810. 


§2.——Juidicia! Notice.—Courts may take ju- 
dicial notice, as a matter of common knowledge, 
that in 18983 the country entered on a period of 
financial stringency and enforced liquidation 
which come to all men by actual experience.— 
Wentworth v. McDonall, Wash., 139 Pac. 503. 

53. Homicide—Indictment.—An information 
for assault with intent to kill is not bad because 
charging that accused and others committed the 
assault with a knife which ‘they” held in their 
hands.—_State y. Johnson, Mo., 164 S. W. 209. 

54. Premeditation.—A willful killing with 
malice aforethought, that is, with malice and 
premeditation but nog with deliberation, or in a 
cool state of blood, is “murder in the second de- 
gree,” nor can any homicide be murder in that 
degree unless the act was committed with mal- 
ice, that is, with malice and premeditation.— 
State v. Conley, Mo., 164 S. W. 193. 

55._—-Provocation.—Where two nights and a 

day intervened between a provocation and a 
killing, the provocation could not reduce the 
homicide from murder in the first degree to 
murder in the second degree.—State v. Schrum, 
Mo., 164 S. W. 202. 
_ 56.—-Self Defense.—One resenting a verbal 
insult, and then assaulted, and not fighting will- 
ingly, held to have the right to kill in self-ae- 
feuse, Where he was reasonably apprehensive of 
danger to life and limb, though such danger 
Was apparent, and not actual.—Hubbard v. 
State, Ala., 64 So. 633. 

57. Husband and Wife—Fraud.—A_ husband 
may transfer his personal property as a gift un- 
der circumstances constituting a fraud upon his 
Wife’s marital rights.—Smith v. Carey, Minn., 
145 N. W. 1067. 

58——__Injunction.—An injunction will lie to 
restrain a husband from interfering with his 
Wife’s peaceable enjoyment of her property.— 
Lemon vy. Lemon, Ga., 81 S. E. 118. 
_o9. Injunetion—Negative Covenant.—-Enjoin- 
ing the breach of negative covenants is not 
Strictly ‘specific performance” of a contract, but 
8 merely the granting of equitable relief on the 
feneral equities of the case.—Great Northern 
Ry. Co. v. Sheyenne Telephone Co., N. D., 145 
N. W. 1062. 

60.——_Nuisance.—Continued obstruction of a 
highway being threatened, causing irreparable 
injury, injunction will lie, on the ground of in- 
adequate remedy at law.—Sprague v. Stead, 
Colo., 159 Pac. 544. 

_ §1——Ordinance.—Where municipal author- 
ities are threatening to enforce an unreasonable 
tax ordinance so as to interfere with the order- 
ly conduct of an express company’s business. 
the enforcement of the tax will be enjoined.— 





Southern Express Co. v. Town of Ty Ty, Ga.. 


81 8. E. 114. 


62. Insurance—Forfeiture—An amount due 
under a life policy for sick benefits, which was 
sufficient to pay the premiums until insured’s 
death, should have been applied by the company 
for that purpose, and, if due, will be deemed tuo 
have been so applied to prevent a forfeiture for 
nonpayment of premiums.—Americap Nat. Ins. 
Co. v. Mooney, Ark., 164 S. W. 276. 


63. Insurable ‘Interest—An illegitimate 
daughter has an insurable interest in the life of 
her father.—Maxey v. Franklin Life Ins. Co., 
Tex., 164 S. W. 438. 


64. Proofs of Loss.—Where .an attorney 
without authority prepared proofs of. loss, which 
were accepted by an insurer, and, with the in- 
surer’s knowledge, examined insured under oath 
in accordance with the policy, held that.the in- 
surer was estopped to deny his authority.— 
Aachen & Munich Fire Ins. Co. v. Arabian Toilet 
Goods Co., Ala., 64 So. 635. 


65. Unnecessary Danger.—As used in an ac- 
cident insurance policy providing that it shall 
not cover accidents from voluntary exposure to 
unnecessary danger, the word “voluntary” means 
intentional and implies a conscious knowledge 
of danger.—Empire Life Ins. Co. y. Allen, Ga., 
s1 8. E. 120. 

66. Judgment—Equitable Interest.—A judg- 
ment obtained by a third person against the 
vendor after the execution of a valid contract 
of sale of land, but prior to its complete per- 
formance, cannot defeat the vendee’s equitable 
interest.—Adams vy. White, Okla., 139. Pac..514. 

67. Verdict.—When a verdict is too uncer- 
tain to support a judgment, the court cannot en- 
ter judgment thereon, since to do so would be 
to make the verdict for the jury.—Houston 
Packing Co. v. Griffith, Tex., 164 S. W. 431. 

68. Judges—Disqualification—Where counsel 
for plaintiff in fi. fa. in a claim case was em- 
ployed on a contingent fee, and related to the 
presiding judge within the fourth degree of con- 
sanguinity, the judge was disqualified.—Shuford 
v. Shuford, Ga., 81 S. E. 115. 

69. Landlord and Tenant—Estoppel.—If a 
party takes possession under another as a ten- 
ant, he cannot dispute the title of the person 
from whom he got possession until he has ful- 
ly surrendered it, or given it back to him from 
whom he received it.—Brock y. Wells, N. C., 
$1 S. E. 130. 

70. Libel and Slander—Libelous per se.—To 
say of one that he is an outcast is libelous per 
se, as it represents the person as being a degrad- 
ed and disgraced character.—Herald Pub. Co. v. 
Feltner, Ky., 164 S. W. 370. 

71.——-Pleading and Proof.—In slander the 
words proven must be the same in substance as 
those charged, and equivalent words will not 
do.—Parsons v. Henry, Mo., 164 S. W. 241. 


72. Master and Servant—Assumption .of Risk. 
—Assumption of risk is not a defense in a 
switchman’s action based on the federal Safety 
Appliance Act.—La Mere vy. Railway Transfer 
Co. of City of Minneapolis, Minn., 145 N. W. 
1068. 

73._—Fellow Servant.—Where the master left 
an employe in charge of the work with au:hor- 
ity to direct plaintiff what to do, and to operate 
the machire causing plaintiff’s injury, held, that 
he could not avoid liability on the ground that 
such employe was a fellow servant of plaintiff. 
—Barnett v. United Kansas Portland Cement Co., 
Kan., 139 Pac. 484. 

74._—Fellow Servant.—The master is liable 
for an injury to a servant by an insane fellow 
servant if by ordinary care he might have ascer- 
tained the insanity of the fellow servant and 
the fact that he was reasonably likely to injure 
other servants.—Arlington Hotel Co. v. Tanner, 
Ark., 164 S. W. 286. . 

75. Proximate Cause.—Where an employe’s 
arm was broken. while in defendant’s employ, 
and an abscess developed on his thumb which 
rendered it permanently useless, held, that the 
injury to the thumb was injury arising by ac- 
cident in the course of employment within the 
Workman's Compensation Act.—Newcomb v. Al- 
bertson N. J., 89 Atl. 928. 
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76. Respondeat Superior.—The liability of 
a master for an act of his servant depends on 
the test whether the servant is, at the time of 
the misfeasance, engaged in carrying on his ser- 
vice to the master, regardless of deviations by 
the servant for his individual purpose.—Whim- 
ster v. Holmes, Mo., 164 S. W. 236. ‘ 

77. Mortgages—Acknowledgement.—If  par- 
ties acknowledged the execution of a mortgage, 
it is immaterial that they may not have signed 
their own names, since an unauthorized signa- 
ture is ratiffed by an acknowledgement.— 
O’Neal v. Judsonia State Bank, Ark., 164 S. W. 
9 


~ . 





78: Priority—Where a deed of trust on 
certain land was invalid because executed by 
the landowner’s agent without written author- 
ity, a subsequent deed of trust executed by the 
landowner on the same land was prior in right. 
—Texas Moline Plow Co. v. Klapproth, Tex., 164 
S. W. 399. 

79. Municipal Corporations—Negligence.—If 
plaintiff, when struck, by defendant’s taxicab 
while crossing the street, was proceeding in a 
way which would have indicated to a reasonably 
prudent person that he was unconscious of the 
taxicab’s approach, and the driver, in the exer- 
cise of reasonable care, should have seen him 
and discovered his peril in time to avoid strik- 
ing him, he was guilty of actionable negligence 
if he did not do so.—Chase y. Seattle Taxicab & 
Transfer Co., Wash., 139 Pac. 499. 


80.——Office.—In the absence of constitutional 
prohibition, the power creating a municipal of- 
fice may abolish the office and its tenure at any 
time, and create another office of like character 
with different tenure and salary.—Bridgman v. 
Roberts, Okla., 139 Pac. 518. 

81. Negligence—Guest.—Defendant, who in- 
vited plaintiff to ride as a guest in his automo- 
bile, held liable to him for injuries caused by 
defendant's fast and reckless driving.—Beard v. 
Klusmeier, Ky., 164 S. W. 319. 

82. Last Clear Chance.—If a negligence 
case is properly submitted solely upon the issue 
of defendant's liability under the humanitarian 
rule, the question of contributory negligence is 
eliminated, and need not be submitted.—Peterie 
v. Metropolitan St. Ry. Co., Mo., 164 S. W. 254. 

83. Pleadings.—When a count charges wan- 
tonness and willfulness in general terms, and 
then sets up the facts on which such charge is 
predicated, the facts set up must in themselves 
show wantonness and willfulness.—Blackmon v. 
Central of Georgia Ry. Co., Ala., 64 So. 592. 


84. Proximate Cause.—The general test as 
to whether negligence is the proximate cause of 
an accident is whether it is such that a person 
of ordinary intelligence should have foreseen 
that an accident was liable to be produced 
thereby, and that it is sufficient that the injury 
or danger is the natural, though not the neces- 
sary and inevitable, result of the negligent act. 
—Barnett v. United Kansas Portland Cement 
Co., Kan., 139 Pac. 484. 


85. Parent and Child.—Insane Child.—Where 
defendant’s insane adult son shot plaintiff while 
he was working for defendant was not liable, 
in the absence of proof of negligence, either in 
permitting the son to have a weapon, or in per- 
mitting one to be accessible to him.—White- 
sides v. Wheeler, Ky., 164 S. W. 335. 


86. Principal and Agent—Authority.—Where, 
after the receipt of a dray by a purchaser, there 
was a controversy as to its Eines, and the 
seller sent its agent “to adjust the matter” as 
stated in its letter to the purchaser, the agent 
had apparent authority to make a new contract 
agreeing that. if the dray would not carry 5.000 
pounds. he would not have to pay for it.—Gar 
nett v. Parry Mfg. Co., Ala., 64 So. 559. 

87. Mortgage.—A power authorizing an 
attorney to sell the grantor’s realty did not 
confer on him authority to incumber the same 
by a deed of trust.—Texas Moline Plow Co. v. 
Klapproth, Tex., 164 S. W. 399. 


88. Railroads-——Last Clear Chance.—If the 
motorman had time to avoid a collision after 
seeing plaintiff driving onto the track while 
looking the other way, and negligently failed to 
do so, the company would be liable under the 
humanitarian rule, though plaintiff saw the car 























when it was 200 feet away, and erroneously de- 
cided that he could cross.—Peterie v. Metropoli- 
tan St. Ry. Co., Mo., 164 S. W. 254. 


89.——-Reorganization.—A reorganization of an 
insolvent company, in which its stockholders 
participate by the organization of a new com- 
pany, which acquires the property of the old 
through a consent foreclosure and issues its 
stocks in exchange for the stock of the old 
company, renders the new company liable for 
claims to the extent at least of the interest se- 
cured the rein by the stockholders of the old 
company.—Central Improvement Co. v. Cambria 
Steel Co., U. S. C. C. A., 210 Fed. 696. 


90. Sales—Completed.—Where a contract for 
the sale of sewer pipe required that the quan- 
tity of pipe should be ascertained, the quality 
graded, and the price computed, title thereto 
did not pass by the mere execution of the con- 
tract, nor until such conditions had been com- 
plied with.—Robinson Bros. & Co. v. Patterson, 
U. S.C. C. A. 210 Fed. 839. 

91. Conditional Sale.—Buyer’s defense to 
further liability on notes for property transfer- 
red by conditional sale, on destruction thereof 
before payment of the price, may be barred by 
provision in the notes that, if the property is 
lost or destroyed, the buyer, nevertheless, prom- 
ises to pay for the same.—Hoobler yv. Interna- 
tional Harvester Co. of America, Ala., 64 So. 567, 

92. Express Warranty.—Where a- written 
contract of sale contains an express warranty, 
any further warranty by implication in respect 
to the same subject-matter is excluded.—Alder- 
son v. General Electric Co., U. S. C. C. A., 210 
Fed. 775. 

93. Specifie Performance — Remedy. — Much 
less strength is required to resist a suit for spe- 
cific performance than is required by plaintiff 
to maintain it; plaintiff being left to his legal 
remedy if specific performance is refused.— 
Ranck v. Wickwire. Mo., 164 S. W. 460. 

94. Trusts—Defalcation—Where a trustee for 
plaintiff, who was also treasurer of defendant 
diocese, induced it’°to purchase a note and mort- 
gage belonging to plaintiff to cover up his de- 
faleation, but the note and mortgage were never 
assigned, title did not pag#s, and plaintiff could 
recover them from the diocese.—Whinfield v. 
Trustees of Diocese of Fond du Lac, Wis., 145.N. 
W. 1100. 

95. Wendor and Purchaser—Marketable Title. 
—If there is a break in the record of title.of 
land agreed to be conveyed, it is the vendor's 
duty to discover evidence in pais necessary to 
satisfy vendee that the title is good; the con- 
tract requiring an abstract showine clear title. 
-—Ranck vy. Wickwire, Mo., 164 S. W. 460. 

96. Performance.—The time fixed for per- 
formance of a contract for the sale of land at 
law is of the essence of the contract, and, if the 
vendor is not able to perform on that day, the 
purchaser may treat the contract as at an end.— 
Janulewyez v. Quagliano, Conn., 89 Atl.. 897. 


97. Waters and Water Courses—Riparian 
Owner.—Where a lower riparian owner sues an 
upper riparian owner for the pollution of the 
stream, he must show a substantial injury, and 
is not entitled to damages for slight inconven- 
iences from the discoloration of the water, or 
the deposit of coal or other debris therein.— 
Parsons v. Tennessee Coal, Iron & R. Co., Ala. 
64 So. 591. 

98. Wills—Alienability—The interest of one 
child under the will of his father devising all 
his realty to his children equally under cer- 
tain conditions held not so blended with and in- 
separable from that of the other devisees as to 
render it inalienable or exempt from being sub- 
jected to his debts.—Tatum v. Commercial Bank 











“& Trust Co., Ala., 64 So. 561. 





99. Character of Instrument.—A trust deed. 
made years before the maker’s death, providing 
that the trustee should take possession of se 
cured notes, pay interest to the grantor, and re- 
invest the principal in real estate securities. 
and, upon the grantor’s death, pay the principal 
to his children, held not testamentary in char- 
acter.—Smith y. Carey, Minn., 145 N, W. 1067. 

100. Construction.—Where two Clauses in 4 
will are so inconsistent that they cannot 
reconciled in any way, the latter must prevail. 
—Taylor v. Brown, N. €., 81 S. E. 137. 
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